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Chance to escape fairness trap? 

FCC, as promised by Burch, opens full inquiry 
into growing complexity of reply time, access 



Twenty-two years after it was created 
as an innocent-sounding clause in u 
policy statement that at the time was 
thought to liberalize government con- 
trol, the FCC’s fairness doctrine is be- 
ing subjected to a searching review. The 
announced purpose is to bring the doc- 
trine more in line with the times, when 
the demand is not only for fairness but 
also for access to the air. 

The FCC, in announcing n major in- 
quiry and soliciting comments on a 
wide range of problems, made it clear 
there was little it would consider sacred. 
Two things, however, arc called im- 
mutable: The fairness doctrine will not 
be scrapped: broadcasters will not be 
corrupted into common carriers. 

FCC Chairman Derm Burch has been 
calling for months for such an inquiry. 
It was a main point of his address to 
the National Association of Broadcast- 
ers convention last spring (Broadcast- 
ing, April 5). He has said that the de- 
mands for access, frequently supported 
by the courts, threaten to turn broad- 
casting into a message delivery service. 

Fairness was enunciated as an FCC 
goal when the commission, in 1949, 
issued a notice permitting broadcasters 
to editorialize. For some years, after 
deciding what had become known as 
the Mayflower case, the commission 
had declared it illegal for broadcasters 
to air their osvn opinions. When May- 
flower was rescinded, the common reac- 
tion was that the FCC had removed a 
gag. Nobody paid much attention to 
the passage stating that if broadcasters 
editorialized they must provide reason- 
able opportunity for the presentation 
of conflicting views. 

Two of the four areas into which 
the new inquiry has been divided indi- 
cated the kinds of problems that were 
not foreseen in 1949: access to the 
broadcast media in response to the 
presentation of product commercials 
and access generally for the discussion 
of public issues. 

The public’s demand for access to 



respond to commercials was made 
manifest in the U.S. Court of Appeals 
in Washington the day after the com- 
mission adopted the notice of inquiry. 
An environmentalist group urged re- 
versal of a commission order holding 
that automobile and gasoline commer- 
cials do not raise fairness-doctrine is- 
sues (sec following story). 

The two other areas to be covered 
in the inquiry are more traditional — 
the fairness doctrine generally and the 
doctrine’s application to political broad- 
casts. 

The inquiry is being undertaken, the 
commission said, to determine whether 
the policies put together from cases 
stretching back to the origins of regu- 
lated broadcasting should be retained or 
modified. Do these policies, the com- 
mission asked, promote the goal of 
“uninhibited, robust, wide-open de- 
bate?” 

Most of the questions were more 
specific, and invited comment on what 




Richard I£. Wiley., FCC general . 
counsel, arpuinf* before U.S . 

Court of Appeals in Washington: 

4t I don’t think ads raise 
a controversial issue 
of public importance. If 
every product commercial 
were regarded as implicitly 
raising the fairness issue, 
commercial broadcasting 
would be 

in serious trouble/' 



had been regarded as accepted wisdom: 
“Has the fairness doctrine prompted 
the ‘more effective use of radio’ in the 
discussion of controversial issues, or has 
it served to inhibit wrdc-opcn debate? 
Should the Cullman rule . . . which lays 
down the principle that the right of the 
public to hear contrasting views on 
significant public issues is so important 
that licensees must make time available 
without charge if necessary — be ex- 
panded, restricted, or otherwise re- 
fined?” 

The inquiry referred to one of the 
court decisions that played a major role 
in persuading Chairman Burch that the 
fairness doctrine required a fresh, hard 
look. It involved a union's complaint 
that a radio station had canceled union 
ads urging a boycott of a store whose 
commercials the station was carrying. 

The U.S. Court of Appeals in Wash- 
ington overturned the commission’s ac- 
tion renewing the station’s license with- 
out a hearing, ami urged the commis- 
sion to take a closer look at the fairness 
issue it said was involved (Broadcast- 
ing, Nov. 2, 1970). 

The commission noted that two of 
the court’s basic considerations — that 
product commercials can carry irnplict 
messages and that pertinent national 
policies (equalization of bargaining 
power between workers and employers) 
should he taken into account — “have 
very wide application indeed.” 

Commercials promoting gasoline and 
other products, the commission said, 
raise implicit questions dealing with the 
protection of the environment. And 
some commercials, it added, might 
show persons in a way offensive to the 
national policy of equal rights and 
equal treatment of the sexes, races, re- 
ligions and minority groups. What, it 
asked, arc the consequences to the pub- 
lic interest if so* many commercials arc 
said to raise controversial issues? 

.Should there he some public-interest 
responsibility beyond that of fairness 
to carry views contrary Jo those con- 
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fninccf in the rnmmcrrinl? IF s<\ -dimitd 
, time *>c made available free or only on 
* n paid basis? ts there «mnie standard for 
distinguishing between commeici d tint 
give .iso to fairnoss or publie-iutcrcst 
duties and those that do not? 

In discussing the question or a. L» .. 
generally. the rommivdo.n asfvd bo 
comments on wlulhr there is a f, , \\ | c . 
method of providing aii*-ss for the :i ir . 
illg of public issues olll'ide (fie |rfmj» . 
mcmls of the fairness do. h ine. t he e,. m . 
mission has held do n vdlv to the view 
that, in the absence ol a fairness-do*-, 
trine obligation, there is no cnndiiu 
tionat or statutory right ot access »*., , n 
paiil basis for those wi’him* to rxpo-sx 
a view on a cunt rover* ia| puhlie j.sor. 

•t 1 ' I last week it attorned Us vmw 
that licenses must operate rheir facdilin 
as trustees for the pulilic. with a dirty to 
present conflicting views on emtio, 
vcrsial issues by appropriate spokesmen. 
For the fairness doctrine, it said, is 
grounded in the recornilinn that tie- au- 
waves are "inherently not avail. »bl- to 
all who would use thrill." the fiou-ss 
ryiuigs involving political loo id ad; 
reviewed in the notice of ittcpiuv in. 
eluded the so-called quisi-equal oppor- 
tunities approach; il Imlds that ir . h 
ccnsce sells or gives lino to one polifii .d 
parly, it shot i It I affoid the same iical- 
menl to rival parties. Should Hud ap. 
p roach he restricted. evpanded or Icll 
alone, the commission a* fa il 

Hie commission is allowing consult r 
aide time for ollcring eornnn ids 
Sept. 10, amt to Oct. 25, lr»r reply com- 
ments. 

The commission vote tn issue the 
notice of imptiiy was 6 tot), with two 
of the commissioners, Nicholas lolm- 
son and Hubert Wells, concurring. Ab- 
sent was Hubert 1 1, tec. 

Where fnirnerffi 
faces critical tost 

Wiley sends himrrff 
to arcuc for FCO Hint 
cigarettes were unique 

The fairness-doctrine ease that to rrr 
oflicials means the "whole- ball game*’ 
was argued in the U S. Cniiii of Ap- 
peals in Washington I is| v.reh 

At issue was tin: appeal or the en- 
vironmentalist group, i Mends of tin* 
Eartfi, from the commission ruling la* l 
year rejecting the contention that imto- 
mohiL and gasoline • onmtcrcials t;u 
rice! by NlK"s wnm-iv New Votk 
raise a laiiness -doctrine isur. 

l ose that case, (ommisMon officials 
say, and the whole bill gmu* j s | |K j 
firoadia* nrs would in- vulnerable to 
retpie.is lor fire time lo rr.poml in 

DrioAonASTinn, June 14, nn 



wide range of produi f uumnen-iafs. with 
devastating results tor the commercial 
system. 

iOl- argues lint I lie commercials 
raise one side ol Ibe issue coia-rf niiti' 
pollution. It sav- time .vliould be made' 
available lot me m-. \ warning of the 
danger of air pothibnn. Ainl it miles 
that New York t rl\, '-. hieli supports its 
complaint, has I -cn urging a reduction 
of iii-Urn n di iving 

lor ( icolfier t »vvan, cmijis *| for 
Tub. in Ins appear am *• before the ap- 
peals comt, tin i ne w.r m*i as eala- 
clysmie as it appc.*'< it to b** lor tin* rmu 
mission. A line In- drawn between 
commercials lor * n md gasoline and 
lor oilier prodr I* lt«* s t* l, ;m»| while 
be did not say * here e-tr bin -was, "the 
use of cars in New York < i|y falls* on 
the same side (of ir ( as cigan-ltes." 

The normal use** of the product — 
the test the comt i-ndm-'-d in upholding 
the commission s anpli <lron of the fair- 
ness doctrine lo njMiettr advertising - 
raises a l»ealth-h m| i ue. *ti. t own'll 
said lie noted studies indicating that the 
level of pollution in N w Yoik has al- 
ready passed the danger pn ul. 

I he importance the conmiission at- 
taches to the case was indicated by tin- 
appearance of its penoul counsel, 
Richard Wiley, to argue it himself. in his 
lirsl role in court since joining (be 
agency last September. 

The case is a prime example of the 
problems that the commission hopes to 
deal with in the -weeping unpin y jt- an- 
nounced last week (sec p.*e*- ? ' ; . ihm 
ever, Mr. Wiley, in re pom * in a qu,. s 
tion from the hem h core-rMiing the 
project, said it should r.nl Iv talon lo 
mean that the commission f«*e*J •> it was 
wrong in its decision in th<- I OP ttase 
I he thrce-jiulre panel w »s composed 
«>f Kogcr Robb ( ;»rl MiOowan and 
Wilbur K. Milter. The piir'mce of 
Judge Robb afforded some comfort lo 
the commission -attorneys, vim be dis- 
sented in an cadi, r rase in whi< li the 
appeals court held that the fairness 
doctrine applied to commer* i ds juoninl- 
iug the wares ol store that was en- 
gaged in a lahot depute. 

However. Judge Robb qig- finned Mr. 
Wiley closely on the c»*mmi'.vion’s ra- 
tionale in dislingo' lung r niimu u jals for 
cigarettes from Ihne tor automobiles. 

Mr. Wiley stressed "the pristine sim- 
plicity’* of the i ii* u • in- i|irs(idu; il was 
simply one ol wh* 'be** to so i| {* of fun 
to. "file same lliim* di-wai I 'pply In-re." 
be said. The ((tiesfion of Ibe »• .> n f auto- 
mobiles is tied up with a v Imle range 
of other tpicstion 1 , im I • I i n • * those deal- 
ing with alternative mi-lhnds of traii'.- 
po rial ion anil dillciciit kinds of anti- 
polItMiofi devices 

"Thc : remedy in ugir ft* .'* lie said, 
“doesn't work in tin- ioo*| i *x situation 
here." Mr. Cowans rebuttal was lh.it 



the commission frequently applies the 
fairness doctrine to complex issues— 
Ihe Vietnam war and race relations, 
among them. 

I lirmiglmuf the argument, fudee Mc- 
fiim.u, (|ucslioned the attorneys on 
winder wmik-iv. aput from any fair- 
ness tlo* nine obligation, bad presented 
programing dealing with tin- pollution 
issue. Mr. Wiley had noted that the 
commission hail held that broadcasters 
have an obligation lo air discussions of 
Mich issues. And I awrericc McKay, 
who appeared for Nltf, said wnuc-Yv 
c .i i rii*i I a heavy budget of programs on 
pollution including riitio-caused polltt- 
liun--5o mu h programs in the lirsl five 
months nf 1070 along. , 

Ihil for Mr. Cowan that was not the 
key issue. I he question on which he 
sought to focus the court's attention was 
whether commercials promoting the pur- 
chase of ears in New York present one 
side of a controversial issue of public 
importance and obligate the station 
cai tying them to afford lime for rcplv. 

Mf Wiley, who described llie ails iu- 
vol cd as "nothing special — run of the 
mill . . no discussion ol public issues 
. . buy our product it’s good." warned 

that virtually every ad could he read 
as raising a controversial issue. 

“NVIi.il about airplanes, detergents, 
especially those with phosphates? 'I he 
list o| products with ecological side ef- 
fects is endless." 

"( onsidrrr the practical effects" of a 
ruling, extending llie cigarette ruling, 
he urged the judges. "In the final anal- 
ysis. il is the practical elTcds that will 
alb I the public interest that arc para- 
mount. ” 

The celling 
of Tinselling' 

End thn-war cnmpnipn, 
with heavy agency support, 
raises fairness questions 

* I fi-lp Uuscll Ihe War," a public-service 
advertising campaign appeared likely 
la;l week lo precipitate another type o L 
bailie — over the fairness-doctrine im- 
plications of the campaign 

I caders of the movement invoked, at 
lead implicitly. Ihe spirit of the lair ness 
duel tine in urging media to carry the 
end i lie-war messages, lint lire lir-il re- 
action ut broadcasters was that if they 
earned the spot, they might also he 
obliged lo carry messages supporting 
President Nixon’s fnilochina-war posi- 
tion. 

However, most of the broadcasters 
queried by HtimnrAS mno declined to 
comment on the ground that they had 
m»t yet received (he "L/riseH" material 
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amt could nnl say what their icsponsc 

would he. ..... t.* 

| ( c; sonars wei.‘ also rrlui’hm 

comment on ifHs « OT*' “* 

lions, ap:iM from *pi-cih«: cases. \\ "us 
cmpbnsi/vd. huv .uM Hi.il .1 any *"»■' 

is i-connovnisiar and -«• public mi- 

porlaiuc." "iso'" ' 

the cominivdnn has n, ^d ,u I • 
cases. I lie in any sta- 

tion’s case ma\ UumvIom- l.mfr upon 
whether its pi«Ti;unim» lias pre- 

sented both side- ul hi.- is nu. 

(‘’ooidinalml by A Inc M. f »i ,lN * 

tralUc director at 1 a 1 Wh\ M» ( ah V 
& McCall, H^w Voii. Hie cninpmui 
was put tnrrtlwi h Y ‘ M,m 'bb m ‘bvc 
and production prisons in iiilvcilujUi” 

(HUOAIM ASHNO. June l). M'UC UMU 

125 pi ini ads, M I V • -muninc-ials and 
3! radio spots have been pmd.i.rd Tor 
the campaign. asking ™ r '} c 

their congressmen mging the end ol the 
Vietnam war by nest Dee. U. 

li:n days apo dune 'D a spcial 
committee of ’*1 Ins. IP wmt ers sent tet- 
ters to a .000 persons in media asking 
for I rev time anil •p ; '* 1 - ’ ,n l,K ‘ 
other side of the slmy.' No response 
bad been received as ni last Wcdue.dav 
(June Although the enmmithv d*d 
HOI cite the I nit ne>s dojiin*’ by mum-, 
the letter said in pail: We think the 

sheer weigh! of hd. .at roVcYmue.il pio- 
motion and propae.m 1:1 I,;|S 
the averape eili/en with a biased view 
of Mhy the 1I.S i* 4 iu Virlnam at all 
and what is going on tiro:. 

*• •tinsel!’ is not blessed with nnv ad- 
vertising InmK let alone the hope 
budgets with which Ur Pentagon has 
been selling the idea of our Vietnam 



fcxi crpt Ji’oni nnliii *1*1*1 
in " (Jilt' ll llir H'w” ctimpnipn: 

“Hoy: I -:ist win I ni»'l« 

;i promise l«’ OmlOy. 

I pmmi m '.I I'i" 1 I *1 
care of m n.'>ni. aii'l jusl 
like hint I II l"\c anti 
I'll kiss hoi •■ooiHiyc. 
And then. "I.c hit'll, 

I’ll die. in Vietnam. 
Announcer: .Stop il. 



involvement. Tbiivh.ic «e have to ap- 
peal li> the media lot tree space amt 

One spokesman lor the “t Insell 
committee said lie la m-ss doctrine had 
not enleied into II" Hm.I me. far. Iml 
H,,l "we would .nut ..land Hint a sla 
lion would give llte oHiCI ; <e '• chance. 
We feel, howe'ei. that H"’ "Hicr s " 1 
has [already | imlicii imiicndn.is eover- 
aee." A spokesman lor Ira Ncrkril. a 
student at Yale University, flew Haven. 
Conn., who mu Hmd Ibn "lea lor Hie 
campaign, said Die ‘Otiui.il"’'* has lured 
counsel to study H.c fairness problem. 

Station managers ih.-ckcd, bowevc. 
were reluctant to comment on a sup 
position. Mn.i v ..I the mam.pris ap 
Broached Stud lh"V I"" 1 rcee.ved tlx 
material from Ibe emmmitee an. I.uu 
fore could not sav whelhcr the lanness 
doctrine wool ! apply. I he director n 
conummily al'ai.s at a network-owned 
station said the campaign would have 



I,, he evaluated as all public-service 
campaigns arc before being aired. 

A station executive said il bis station 
did ail a spot lor "IJn elliti.n." "as a 
mallei of policy" il probably would 
present ;i commercial I nr an opposing 
viewpoint. He sail!: “ I here is no legal 
obligation, ami we reject the irmileuliuii 
we hail to. Hut in the mailer nl harness, 
we wtnilil present the other s>dc. 

I here aie V) executives listed art 
members of the group's advertising- 
agency committee on the letter sent to 
the media which w as signed by Janies 
J MeC alfrey, ehniiman uf Hie hoard 
o| | Roche, McCaffrey h McCall and 
Maxwell Dane, chairman of the execu- 
tive committee of I >DI1 

Meanwhile* a more experienced group 
of antiwar spokcsmcn-lhc Amendment 
to 1ml the War Committee— launched 
» new radio spot campaign. Again, the 
spots arc designed m win support for 
nn amendment to he introduced by Sen- 
ators (.corge Maiovern (D-SD ) and 
Mark Hatfield (K-Ore.) to bring all 
American hoops home from Indochina 
by the end of the year. (A similar 
amendment, introduced last year, was 
also accompanied by a broadcast-adver- 
tising campaign.) 

||,e fill-second spot was In rim Iasi 
week and early this week on an 
mal.nl 100 stations in 20 states H was 
eieatcd and narrated by Stan- I tebcrg 
and his Ihymc Inc., and was placed 
with the help of volunteers from -arc 
Palm t llrown and Associates, Wa ,h- 
inglnn public-relations lit in. 
cost Of the brief campaign was $W)00^ 
the money was left over from funds 
collected for last year’s campaign. 
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. First AmcnfJment parity on libel 

SuprojT.o Cou. t Gee*, brondcostins as | ; art of p'^nr. 

03 it extends immunity to suits by ui ivatc c.l.xcns 



cltoosc b. become involved." Jw«« 
Willi.tm J. Urenuan fr. wrote for Hit 

LO Tnc ease is of particular significance 
to brnadeaslcr.s since il was a railto 
st:il ion — Metromedia Inc. s ''^ |,( a ■ ) 
rhil.ulelpbi.i — 'bat I.etiet Hr.^m lh* 
tlrtision. And Ihruupht.ul Jusliei ^ Iren 



when il comes l.< libel, broadcasters 
are "milled to I'rvt <- lv as much I usl- 
Aniemlmem pun. ■ as pul'bsb. rs. 
And lor bulb g"’"l’s, lb" Supreme 
('mol nilcil la:-' w I , Ihr «l.".rcc of 
that pioleclion is luiisblciiiblc. 



fhc ldf'll . O'UI. 'll a 



5- to * decision, 
xs ill,. IV o' of III" ."ap'lily iuslicis con- 
i mi i ini' in llic ri" nil. held Ibal uni even 
n pi i v:il>: tili M' •'» "I" 11 

iy Ilf 111 " S ini lli l lot blvl 111 
in iiteis "ol public in I’.eitctal inlorcsi 



unless be ■ "» I*'*'.'" ulidicc or reckless 
.disregard d H'c i""b. 

Thus II- s '-n.l.:d Ibe rratb of 

the lanilm.li'. .W ' j"'' 

kind ol '"-nc' 

With "piibli.* oil i- i ds" O' 'pubbe g- 
mes" "If .1 to .1 tel is a s>ib|cel of pubbe 

or gener.il i"'"" ■' •' s,,,Mc '’ V 

bf.time lev. ■ u' H'b ^ •.""cnp.iva c 

sense Ibe individual did mil •vt.lu.ilaiily 



m. Ann , „ . , 

n in’s n 7- page opinion ami font sejntra c 

iiteiiiii|.aiiieil il Hie I’"'" "'id l»r *-'de* '* 
uVedia were commonly Irealed as 

press" or "the media." 

Indeed ibe court, in a r<,ol "“''" 

I out dial Hi- application of the 

l iisl Amendment to hroadcaslm . ■ • 

„ol ;m issue. I he p.-lilioiicr, a I lutadel 
pliia disliibulor of inidisl 
win. claimed lo have been d f.i cd 
\vj" newscasts, raise. I no ‘I"** * . 
to wbelher Hu f'irst Amendment s guar 

UIIOADCAOTINO, June 14. 1971 






